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SUMMARY

CompuScrve Incorporated ("CompuServe") is one of the largest independent
Enhanced Services Providers ("ESPs") in the COURtry with more than 1.8 million subscnbers
and over 60,000 new subscribers being added each month. CompuServe's online information
services include everythiDa from educational and inltruetional databases and interactive fora
to entertainment, home lDIIMFment, and finaDcial services. CompuServe has actively
participated in every CollUlliuion proceeding reJatinl to Customer Proprietary Network
Information ("CPNI") since the Commission tint examined the issue. And since the
Commission abandoned its previously symmetrical CPNI rule in the Computer III Remand
proceeding, CompuSelVe has consistently argued that the current asymmetrical CPNI
restrictions not only compromise customer privacy but also provide Regional Bell Operating
Companies ("RBOCs") with an unfair competitive advantage over independent ESPs.

Under the Commission's present rule, an RBOC's enhanced services personnel
may access the lDOnopoly-derived data of all residential and small business customers,
including a customer's circuit design and usage information, without obtaining written
customer authorization. ESPs such as CompuServe that are not affiliated with RBOCs, must
obtain the customer's prior written authorization before gaining access to a customer's CPNI.
RBOCs must only meet this requirement for customers with more than 20 access lines.

In CompuSelVe's view, the current asymetrical rule should be revised even
absent consideration of the changes that are taking place in the telecommunications
environment. Nevertheless, the Commission is certainly correct in acknowledging in its
Public Notice soliciting comment that the changiBg telecommunications environment likely
heightens the importance of customer privacy and competitive equity issues. Allowing
RBOCs access to CPNI without customer consent violates fundamental expectations of
privacy. Privacy concerns will be exacerbated to the extent the RBOCs are allowed to share
CPNIon an unrestricted basis with their non-telephone company allies and partners because
the information could be made available to so many more people than at present.
Moreover, allowing RBOCs to access CPNI while denying independent ESPs access to CPNI
harms the information services marketplace and gives ESPs affiliated with RBOCs a clear
competitive advantage. Apin, to the extent that the telephone companies make available,
on a cost-free basis, valuable CPNI information to their non-telephone company partners,
they obtain a significant competitive advantage over independent ESPs such as CompuServe
who must expend substantial resources to develop this type of information for marketing
purposes.

For purposes of protecting customer priVacy and providing for competitive
equity in the information services industry, no reason exists for the Commission to distinguish
between RBOCs, GTE-affiliated companies and independent local exchange carriers. Thus,
the Commission should modify its CPNI rules in order to require prior written authorization
from a customer before allowing any local exchange company access to CPNI for use in
marketing or providing any services other than basic telephone service.
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ADDITIONAL COKKBNTS OF COMPUSERVE INCORPORATED
ON RULBS GOVERNING TELEPHONE COMPANIES' USE OF

CUSTOMER PROPRIETARY NETWORK INFORMATION

CompuServe Incorporated ("CompuServe"), by its attorneys,

hereby submits its Additional Comments in response to the Public

Notice issued by the Commission seeking additional comment

regarding the Commission's rules governing telephone companies'

use of customer proprietary network information (IICPNIII).11

11 In the Matter of Computer III Remand Proceedings: Bell
operating Company Safeguards; and Tier 1 Local Exchange Company
Safeguards, CC Docket No. 90-623; Application of Open Network
Architecture and Nondiscrimination Safeguards to GTE Corporation,
CC Docket No. 92-256, Additional Comment Sought on Rules
Governing Telephone Companies' Use of Customer Proprietary
Network Information, FCC 94-63, released March 10, 1994.



I.

Co~UServe is the nation's largest provider of online

information services to personal co~uter owners, furnishing a

wide variety of information services both to residential and

business customers. CompuServe has more than 1.8 million

residential, education, non-profit, and small business

subscribers to its consumer information services. CompuServe is

presently attracting over 60,000 new subscribers to its consumer

service per month, and growth in subscription for consumer

services has averaged approximately 25 percent a year for the

past five years. CompUServe's online consumer information

services include everything from educational and instructional to

entertainment, ho.. management and financial services. These

services allow consu..rs to bank, shop, and make travel

reservations from hoae: to access up-to-the minute news, weather,

financial, and sports information: to utilize a large number of

instructional, educational, medical, scientific and other

reference databas.s: to participate interactively in special

interest forums and electronic bulletin boards on almost every

conceivable topic: and to send and receive electronic mail.

In response to the Ninth circuit's remand of its computer

IXI orders in 1990,V the FCC released a Notice of Proposed

Rul...king proposing to replace its structural separation

requirements with revised nonstructural safeguards to govern the

Regional Bell operating Companies' ("RBOCs") provision of

V California y. FCC, 905 F.2d 1217 (9th Cir. 1990).
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enhanced .ervic.s.V The FCC also propos.d to "modify" its CPNI

rules.~ Co...nts were filed by numerous companies and

organizations, including co.puServe.~

On December 20, 1991, the FCC issued its Computer III Remand

Or4er,W wherein it adopted a revised CPNI rule requiring the

RBOCs to secure prior authorization only before utilizing the

CPRI of customers with more than 20 lines. Under the revised

rule, the R80Cs were allowed unfettered access to the CPRI of

custo.ers with fewer than 20 lines. Petitions for

reconsideration of the CQRputer III Bemand Order were filed by

s.veral parties requesting that the FCC institute a prior

authorization require.ent for All ESP. (including R80C

affiliate.) wishing to access CPNI.Y Oppositions to the

petitions were submitted by six of the seven R8OCs.

The Commission's Computer III Bcaand Order is now on appeal

to the Ninth circuit. Because of the importance of the treat.ent

V COMPut.r III _end Notice of Proposed Rul...kinq And Ord.r,
6 FCC Red 174 (1990).

~ ~. at ! 3.

~ COapuS.rve urged the ca.aission to adopt a prior authoriza
tion r.quire..nt for the use of CPRI by all Enhanced Service
Providers ("ESPs"), including RBOC-affiliated ESPs. Comments of
CompuServe Incorporat.d, CC Docket No. 90-623, filed March 8,
1991; Reply Co..ents of CompuServe Incorporated, CC Docket No.
90-623, filed April 8, 1991.

W Coaput.r III Ba..nd Order, 6 FCC Red 7571 (1991).

Y Petition for Reconsid.ration of the As.ociation of
T.l.....aging S.rvices Int.rnational, Inc., filed March 6, 1992;
Petition for Partial Reconsideration of Alarm Industry
Co..unications Co..ittee, filed March 6, 1992; Petition for
Reconsideration of Cox Enterprises, Inc., filed March 5, 1992.

- 3 -
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of CPNI, throughout this process Co.puServe has played an active

role at the co..ission in all of the proceedings where CPNI has

been addressed. In the FCC's Coaput.r II and computer III

proceedings, Co.puServe took a leading role in proposing an

equitable rule which would not allow ESPs affiliated with Local

Exchange carriers ("LECs") such as RBOCs to access CPNI without

prior custo.er notification. In the Coaputer III RemAnd

proceeding, and now in the Ninth Circuit Court appeal of the

FCC's decision in that proceeding, CompuServe has continued to

argue for a uniform prior consent requirement, so that RBOC

affiliated ESPs are not given an unfair advantage acquired solely

as a result of their monopoly position in the local exchanges

marketplace.1I

In the Public Notice pursuant to which these Additional

Co..ents are filed, the Commission pointed to the "changing

environment" of the current telecommunications industry caused by

a "nUJlber of alliances, acquisitions, and mergers II between

telephone and non-telephone company partners. CompuServe agrees

that it is appropriate to reexamine the Commission's CPNI rules,

not only because the environment indeed may be changing, but also

because the co..ission's current rule is skewed so fundamentally

to favor the LECs over independent ESPs. Accordingly, CompuServe

1/ Because of Ca.pUServe's strong interest in this issue,
CoapUServe 's General COWUle1 and Corporate secretary, Kent S.
Stuck.y, was invited to testify at a h.aring concerning CPNI
legislation held on May 25, 1993 before the House Subco..ittee on
Teleco..unications and Finance.



submits these Additional Comments concerning the Commission's

CPNI rules.

II. TUB COJOUSSION SHOULD MODIFY ITS CPNI RULES IN ORDER TO
PROTECT CUSTOMER PRIVACY AND CREATE COMPETITIVE EQUITY
POR INDEPENDENT ESPs

The Commission requests Additional Comments about "whether

the existing CPNI safeguards will continue in the future to

strike the best balance between customers' privacy interests,

competitive equity, and efficiency. 112/ CPNI consists not only

of information generated about the end-user customers of an ESP,

but also information generated about the ESP itself acting as the

LEC's customer, ordering services to use in providing its

enhanced services. Thus, in addition to the privacy interests of

end-user consumers of telephone service, an ESP's privacy

interests in its CPNI are at issue inasmuch as it is also an end

user of LEC provided services.

As the name implies, customer Proprietary Network

Information is "proprietary" to the customer, not the LEC.

Nonetheless, without any controls on the LECs' activities, under

the FCC's current rules, LECs are able to use CPNI to access

sensitive and valuable information, not only about the identity

of present and potential customers, but also information

concerning an ESP's usage costs, service offerings, marketing

plans, and specific market successes. Thus, unless a customer

expressly denies access to CPNI, the LECs can utilize CPNI at

V March 10, 1994 Public Notice, FCC 94-63 at p. 3.
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will to assist their affiliated enhanced services enterprises in

marketing and business planning.

The LECs still maintain a dominant position in the operation

of the local exchange network which serves as the "tollgate"

through which all users of the local exchange must pass. Indeed,

today CompuServe remains virtually totally dependent upon the

LECs for the local exchange lines which it uses to distribute its

services to its subscribers. It is by virtue of this role as a

monopoly supplier that the LECs accumulate the CPNI data

generated by the use of their regulated telephone services by all

of the LEC customers, including both independent ESPs and the

customers of independent ESPs.

As a result of its unique monopoly position, a LEC knows the

nuaber of lines of its customers, the configuration of the lines,

the amount of usage carried on the lines, calling patterns, and

the like. For exaaple, because the LEC knows the telephone

number assigned to each of an independent ESP's local nodes (or

switches), it can discern much competitively sensitive

information. The LEC can determine which of its subscribers have

dialed the local telephone number to reach an independent

information provider's node, and from this information compile a

coaplete list of the independent ESP's customers in the area.

Using this list of the ESP's customers compiled by the LEC

network services division, the LEe-affiliated information

services unit can focus its marketing efforts on the ESP's

customers, without having to go through the same marketing

- 6 -



efforts and incur the sa.e costs that the independent ESP

originally had to expend to market its services. Of course, not

only can the LEC replicate the customer lists of the leading

independent information providers in the LEC service area, it can

easily discern which customers are heavy users of ESP services

and which are not.

In addition, by knowing the number of nodes employed by ESPs

in certain areas, the LEC also can ascertain the configuration of

their networks and learn from their experience the most efficient

ways to configure its own network to target the existing

subscriber bases on these information providers. Additionally,

the LECs can discern the marketing strategies and expansion plans

of the independent providers. The LEC also knows, of course,

much about the ESPs' costs of doing business. Such CPNI

information can be extremely valuable to the LEC information

services affiliate when passed along on a cost-free basis to the

LEC enhanced services affiliate by the LEC network services

organization •.1QI

.1QI Aside from the serious competitive concerns raised by the use
of CPNI by LEC-affiliated ESPs, CPNI also can be an important
tool for independent ESPs because it allows them to use detailed,
accurate, and timely data to target potential customers, market
enhanced services, and conduct strategic market planning. In the
absence of regulatory authority to utilize its customers' CPNI
without prior written authorization, independent ESPs rely on
alternative sources, such as outside ..rketing firms or internal
custoll8r records. llany independent UPs such as CompuServe have
expended considerable effort and financial resources to develop
and i~rove their consuaer online information services, inclUding
defining the information services market and identifying
potential subscribers. Further resources are required to convert
this research data into useful marketing information. Unlike the

(continued••• )
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Although the FCC's CPNI rul.s pr.suae that resid.ntial

custo••rs automatically consent to the disclosure of their CPNI

to an RBOC's unregulated affiliated personnel, there is no basis

for concluding that customers desire such disclosure. In fact,

residential consuaers are likely unaware of the extent to which a

LEC po••••••s inforaation conc.rning all their various uses of

the local telephone network and then uses that information to try

to sell them a various unregulated services. The importance of

this fact is heightened to the extent that the LECs increasingly

are entering into alliances with nonregulated "affiliated"

enterprises. It is extremely unlikely that customers anticipate

that their CPNI will be provided to these new non-telephone

co.pany partners of the LECs. As the LEC non-telephone company

affiliations become more dispersed, it is more important than

ever that the co..ission revise its CPNI rule to safeguard the

custo..rs' privacy expectations.

In addition, the consistent LEC claims that pre-existing

custo.er relationships justify the lack of a uniform prior

authorization requirement are without merit. tv Basic service

ratepayers are not LEC "customers" by choice. As indicated

liV ( ••• continued)
LECs, CoapuServe today must continue to generate mailing lists
internally, purchase such lists fra. outside sources, or eXPend
further resources in an effort to continue to identify
prospective cu.tomers.

tv a..~ Co...nts of the following parties in the Cowputer
III Re.,nd Proceeding, CC Docket No. 90-623: Ameritech Co_nts
at 26; BellSouth Reply Co...nts at 41; NYNEX Comaents at 57-60,
Appendices A & B; Pacific Comaents at 54-55; SWBT Comments at 51;
U.S. West Comments at 70-71.

- a -



above, these captive "customers" do not expect the LECs to use

their monopoly status as providers of basic regulated telephone

service to try to sell them unregulated enhanced services. Under

the current CPNI rules, customers must take affirmative action in

order to protect their proprietary information. Because of the

personal nature of CPNI and the increasing entanglement of

regulated telephone companies with unregulated non-telephone

companies through various types of joint ventures, and other

business arrangements, the burden should be switched to the LEC

with customers enjoying a presumption of privacy.

III. THB CHANGING BNVIRONMENT THB IN TBLECOMMUNICATIONS
INDUSTRY RENDBRS THB NBED TO REVISE THE CPNI RULES
IVIN MOg URGBNT

The Commission's current CPNI rules allow the RBOCs'

enhanced services personnel access to monopoly-derived data of

all residential and small business customers, including a

customer's circuit design and service usage record, without

requiring the affirmative written customer authorization required

for unaffiliated ESPs to access the same information. In the

past, the Commission has explained this inequality by stating

that a prior authorization requirement for the RBOCs "is

unnecessary to protect consumer interests and promote compe

tition."RI As is evident from the discussion above, CompuServe

does not agree with this explanation.

1lI Computer III, Second Further Reconsideration, 4 FCC Rcd 5927,
5929 (1989).

- 9 -
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While it is true, as the Public Motice posits, that the

teleco..unications environment is changing as the local telephone

companies consider (and sometimes reconsider) potential mergers

and alliances with non-telephone company partners, these

developments only make it more imperative than-ever that the

co..ission promptly remedy the competitive inequity of the

current CPNI rule. The LEC/non-LEC partner combinations will

have even more resources than heretofore to compete against

independent ESPs such as CompuServe in the information services

marketplace.

One of the principal justifications for the current

asymaetrical rule is that it will promote the more widespread

usage of information services by allowing the LECs to take

advantage of the "efficiencies" created by LECs sharing CPNI

information with their affiliates. Of course, the corollary of

recognizing such claimed "efficiencies" is to place independent

ESPs at an explicit competitive disadvantage. Whatever the

merits of the FCC's tilt towards the LECs in devising the current

rule - and CompuServe believes there is no merit - such tilt

makes no sense now as the new combinations are being formed, in

part, to give the LECs the marketing expertise they supposedly

have lacked thus far. There can be no doubt about the ability of

the LEes, with their added resources as they enter new alliances,

to become strong competitors without the need to resort to

anticoapetitive advantages. As long as the LECs continue to

possess such dominant market power in the local exchange

- 10 -
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marketplace (and their strategic alliances haven't diminished

their market power in the local exchange), it is unsound public

policy to disadvantage independent ESPs whose continued vitality

will be crucial to maintaining a competitive marketplace for

advanced information services.~

IV. OBI aUL88 ..UI.D UPLY '1'0 ALL UC8 UD IIOT JU8'! BOC8 UD
III Ml'ILIAIID OQIIDIIU

The potential for anticompetitive practices caused by

favored special acc.s. to CPNI do not result from status as a BOC

or GTE company, but rather from status as a monopoly provider of

local exchange telephone service. Thus, for purposes of

treatment of CPNI, there is no reason to distinguish between the

BOCs and GTE companies and any other monopoly provider of local

telephone service. Like the BOCs and GTE companies, any LEC's

enhanced services personnel have access to residential and small

business CPNI without prior customer authorization, and thus

enjoys the same valuable marketing advantage over its enhanced

service competitors. For example, like a BOC, an independent

nv The leading teleco..unications bills pending in congress
would reverse the ca.aission's existing CPNI policy in
recognition of the coapetitive inequity inherent in the current
policy. Senate Bill 1822 which is currently before the Senate
Co..itt.e on C~rce, Science, and Transportation includes a
provision which would require BOCa to make available CPNI, for
any size custo..r, to nonaffiliated ESP. where the BOCs
affiliated information service. provider has access to such
information.... S. 1822 Title VI, Sec. 237(a)(1). Similarly,
House Bill 3626 would aake it ill89al for BOCs to provide an
affiliate information unless it make. such information available
to unaffiliated entities on the "sa.. terms and conditions." ~
Title II, H.R. 3626, Sec. 231(c) (1).

- 11 -
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LEC's .arketing personnel can use CPRI to contact any of the

LEC's ratepayers to sell enhanced services.

In contrast, an ESP such as co~uServe, lacking access to

CPNI, must attempt to identify would-be customers who are served

by such a LEC, send them forms requesting written authorization

to access their CPNI, receive the authorization, and then contact

the LEC to acquire the inforaation.~ Under the current rules,

any LEC is able to aarket its services on a far more timely and

cost-efficient basis, for reasons unrelated to relevant

competitive factors such as better service or price.

In addition, like a BOC and GTE affiliate, all LECs also can

use CPNI to access sensitive and valuable information, not only

about present and potential customers, but also about an ESP's

customer bases, costs, service offerings, marketing plans, and

specific market successes. ThUS, unless a customer expressly

denies access to CPNI, any LEC can utilize CPNI at will to assist

their enhanced services enterprises. with this in mind, it is

clear that for purposes of safeguarding against anticompetitive

practices relating to CPNI, there should be no distinction

between BOCs, GTE companies and independent LECs because all have

acquired CPNI by virtue" of their monopoly position in the local

exchange market. The fact that many of the independent LECs may

operate in areas that are more rural than the BOCs and GTE is not

a sufficient reason to avoid application of even-handed CPNI

~ This assumes, of course, that customer inaction for a variety
of reasons does not prevent the ESP from acquiring a written
authorization.

.. 12 -



require..nts. As the Commission stated in its recent order

extendinq CPNI requir.ments to GTE, GTE's contentions "concerning

the dispersed and rural nature of its service area do not

persuade us that there are special costs applicable to GTE that

warrant giving GTE customers less protection than SOC

customers."~ That same rationale applies to independent LECs.

v. CQIICLUIIQM

In light of the changes in the relationships between

coapanies in the teleca.munications industry, and the fundamental

unfairness of the FCC's existing policy, the FCC should revise

its CPNI rule. Prior written customer authorization should be

nec.ssary for ~ ESP access to CPNI, whether independent or

RBOC-affiliated. This would both help negate the competitive

advantage LECs enjoy as the recipient of this information by

virtue of their aonoPOly position and also protect the privacy

interests of customers who may be unaware or uninformed as to the

existence, extent, or use of their CPNI. If anything, uniform

application of a prior authorization rule is even more necessary

in a changing environment where LEC alliances with non-telephone

1JI gliCAt.ipp Af "'0 Matwork AaUj8Qt.ura and
lfondisriwinatiqn IAfaquard. 1;0 CjJI COrporation, CC Docket No.
92-256, FCC 94-58, 145, released April 4, 1994.
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concerns create greater CPNI unfairness as a result of the

enlarged resources of the combined enterprise.

Re.pectfully Subaitted

COMPO.DW INCORPORATED
500 ARLINGTON CENTRE BOULEVARD
P.O. BOX 20212
COLUMBUS, OHIO 43220

BY:

SUTIIBJUNfD, ASBILL & BRENNAN
1275 PBHNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004-2404
(202) 383-0100

April 11, 1994
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